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CHAPTER I General Provisions
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Article 1 Purpose and Basis of the Guidelines
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The Guidelines are enacted in accordance with the Anti-Monopoly Law of the
People’s Republic of China (AML) for the purposes of providing guidance on
relevant market definitions and improving the transparency of law enforcement of the
anti-monopoly law enforcement agency under the State Council.
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Article 2 Functions of Relevant Market Definition
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Any competitive behavior (including any behavior that has resulted or may result in
eliminating or restricting competition) occurs within a particular market scope. The
relevant market definition is to define the market scope within which the business
operators compete with each other. In the work of anti-monopoly law enforcement,
such as prohibiting monopoly agreements among business operators, prohibiting the
abuse of dominant market positions and controlling the concentration of business
operators that has resulted or may result in eliminating and restricting competition,
issues related to the relevant market definition may be involved.
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Defining the relevant market in a scientific and reasonable manner plays an important
role in key issues such as recognising competitors and potential competitors,
determining the market share of the business operators and the degree of market
concentration, deciding the market position of the business operators, analysing the
impact of the business operators’ behaviors on the market competition, judging
whether the business operators’ behaviors are illegal or not and the legal liabilities
they need to bear if their behaviors are illegal. As a result, the relevant market



definition is usually the starting point of conducting an analysis on competitive
behavior and an important step of anti-monopoly law enforcement.
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Article 3 Concept of Relevant Market
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Relevant market refers to the product scope and geographic scope within which the
business operators compete with each other in a certain period regarding particular
products or services (hereinafter collectively referred to as products). In the practice
of anti-monopoly law enforcement, it is usually required to define relevant product
market and relevant geographic market.
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Relevant product market is a market comprised of a group or a category of products
that are considered by the consumers to have a relatively close substitution
relationship based on factors such as characteristics, uses and prices of the products.
These products illustrate a relatively intense competition relationship, which may be
considered as the product scope within which business operators compete with each
other in the anti-monopoly law enforcement.
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Relevant geographic market is a geographic area within which the consumers acquire
the products that have relatively strong substitution relationships. Such geographic
area illustrates a relatively intense competition relationship, therefore it may be
considered as the geographic scope within which business operators compete with
each other in the anti-monopoly law enforcement.
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Where production cycle, lifetime, seasonal features, fashion style or protection period
of intellectual property rights have become the product’s characteristics that cannot be
ignored, the factor of timing shall be considered in the relevant market definition.
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In the anti-monopoly enforcement of technology trade, license agreements or others
involving intellectual property rights, the relevant technology market may need to be
defined with influences of factors such as intellectual property rights and innovation
being taken into account.
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CHAPTER Il Basis for Relevant Market Definition
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Avrticle 4 Substitution Analysis
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In the practice of anti-monopoly law enforcement, the scope of the relevant market is
mainly determined according to the substitution degree of the products (geographic
area).

TE T Sy 55 5 N8 AT M Bt LI R 58 S A R, 2 T 3 BLAPAE 75 3R
BN EABERE AR RN SR 0 52 LI S fh g ik, Rk, FE ST
by T B2 RN R A FEIAT F R B M. At B @8 HAT A5
P RBALT TR BT, WNE B AR

That there are products that have a relatively strong substitution relationship, or that
there are geographic areas in which such products can be provided in the market from
the perspective of consumers, constitutes the most direct and effective competition
constraint on the business operator’s behaviors in market competition. Therefore,
demand substitution analysis from the consumers’ perspective shall be conducted in
the relevant market definition. Where supply substitution has a constraining influence
on the business operator’s behaviors that is similar to that of demand substitution,
supply substitution shall be considered in the relevant market definition.
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Article 5 Demand Substitution
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Demand substitution is to determine the degree of substitution among different
products from the perspective of consumers according to the products’ functions and
uses, quality recognition, price acceptance and their availability for the consumers.
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In principle, from the perspective of consumers, the greater the degree of substitution
among products, the fiercer the competition, and the more likely that the products fall
into the same relevant market.
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Acrticle 6 Supply Substitution

Peas B AR MRS HAh 2 B 2 s AR = SO RN - ZRHE IR . B#E N H FRTiT 1
ISR R R, TS 35 B LA 8 AN [ it 2 T) () B AR

Supply substitution is to determine the degree of substitution among different
products from the perspective of business operators according to the investment made
by the other business operators for renovations of the production facilities, risks to be
assumed and time to enter into the target market.
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In principle, the less investment made by other business operators for renovations of
the production facility, the smaller the extra risks to be assumed, and the swifter the
supply of closely substitutable products, the greater the degree of supply substitution.
Therefore, in the relevant market definition, especially in recognising the participants
in the relevant market, supply substitution shall be taken into account.
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CHAPTER Il General Method for Relevant Market Definition
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Article 7 General Methods for Relevant Market Definition
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There is no exclusive method for relevant market definition. In the practice of
anti-monopoly law enforcement, different methods may be used according to specific
circumstances. In relevant market definition, demand substitution analysis may be
conducted based on factors such as characteristics, use and price of products, and
supply substitution analysis may be conducted when necessary. However, if the
market scope for competitive business operators is unclear or hard to determine, the
relevant market can be defined through analysis using the “hypothetical monopolist
test” (detailed in Article 10, below).
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The anti-monopoly law enforcement agency encourages business operators to define
the relevant market according to specific conditions of the case by using objective and
true data and through the economic analysis method.
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Whichever method is undertaken to define the relevant market, it must grasp the
products’ basic attributes of meeting consumers’ needs at any time, based on which
rectification can be made on the significant deviation occurring in relevant market
definition.
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Avrticle 8 Main Factors to be Considered in the Definition of Relevant Product Market
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From the perspective of demand substitution in the relevant product market definition,
factors to be considered include, but are not limited to, the following aspects:
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Evidence showing consumers shift to or consider a shift to purchasing other products
due to a change of the products’ price or change of other competitive factors.
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Products’ overall characteristics and uses including the products’ exterior shapes,
peculiarities, qualities, technical features ,etc. There may be certain differences among
the characteristics; nevertheless, consumers may regard the products as close
substitutes based on the identical or similar uses thereof.
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Products’ price variance. Usually, products having a strong substitution relationship
share a similar range of prices and present the same trend in price changes. In price
analysis, circumstances that are irrelevant to competition and causes such price
changes shall be excluded.
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Products’ distribution channel. Products that have different distribution channels may
face different consumers, and it is difficult for such products to constitute competition
among each other. Therefore, the possibility that such products constitute relevant
products is relatively slim.
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Other important factors. For example, the consumers’ preference for or reliance on the
products; barriers, risks and costs associated with a large number of consumers
switching to substitutes; and whether differential pricing exists.
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From the perspective of supply, the following factors are commonly considered in the
relevant product market definition: evidence showing other business operators’
reactions over competitive factor changes such as a price change, the business
operators’ production process and crafts, difficulties in relation to a production switch,
the time required for a production switch, extra costs and risks in relation to a
production switch, the competitiveness of the products supplied after a switch, the
marketing channels, etc.
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No factor is absolute in the relevant product market definition. Emphasis may be

alternated in accordance with the different circumstances of cases.
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Article 9 Main Factors to be Considered in the Definition of Relevant Geographic

Market
Mt SR A B T e AT 37, AT A BRI R 3R BB H AN IR T BL R &5 18I
From the perspective of demand substitution, factors to be considered include, but are
not limited to, the following aspects:
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Evidence showing consumers shift to or consider to a shift to other geographic areas
to purchase products due to change of the products’ price or change of other
competitive factors.
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Products’ transportation cost and transportation characteristics. Relative to the
products’ price, the higher the cost of transportation, the smaller the scope of the
relevant geographic market is (e.g., in the case of cement); the transportation
characteristics of the products also determine the geographic area of sales (e.g., in the
case of industrial gas supplied through pipeline transportation).
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The actual regions where the majority of consumers choose their products and the
product distribution locations of the main business operators.
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Trade barriers among geographic areas, such as tariffs, local regulations,
environmental factors, technological factors, etc. When the tariff is relatively higher
as compared with the price of the products, the relevant geographic market is very
likely to be a regional market.
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Other important factors. For example, the consumers’ preference in a particular area
or the amount of products transported into/out of this geographic area.
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From the perspective of supply, the following factors are commonly considered in the
relevant geographic market definition: evidence showing other business operators’
reactions over a competitive factor change such as a price change; instantaneity and
feasibility of supply or distribution of the relevant product by the business operators
in other geographic areas (for example, the costs associated with switching the orders
to the operators in other geographic areas), etc.
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CHAPTER IV Elaboration on Analysis of Hypothetical Monopolist Test
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Article 10 Basic Method of Hypothetical Monopolist Test
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The hypothetical monopolist test is an analytical method that is used for the relevant
market definition, which may assist in resolving the uncertainty that may arise from
the relevant market definition. It is currently being widely adopted in the formulation
of anti-monopoly guidelines of various countries and regions. According to this
method, people may use economic tools to analyse relevant data obtained so as to



determine the minimum products aggregation level and geographic area in which the
hypothetical monopolist is able to maintain a price higher than the competitive price
level, thereby defining the relevant market.
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The hypothetical monopolist test usually begins with the relevant product market
definition. Starting with the product (target product) supplied by the business operator
concerned in the anti-monopoly examination, it hypothesizes that the business
operator is a monopolist aiming at profit maximisation (hypothetical monopolist), and
the issue that will be analysed is whether the hypothetical monopolist is able to
maintain the price of the target product to increase at a small scale (normally 5 to 10
per cent) continuously (normally one year), provided that the sales conditions of other
products remain the same. A price increase of the target product will result in
consumers’ shifting to other closely substitutable products, which consequently leads
to a sales reduction for the hypothetical monopolist. Subsequent to the increase of the
target product price, if the hypothetical monopolist is still able to gain a profit after
experiencing a sales reduction, the target product constitutes the relevant product
market.
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If the price increase leads the consumers to shift to other products having a close
substitution relationship, and making the act of price increase by the hypothetical
monopolist becomes an unprofitable act, such close substitutes shall be added into the
relevant product market, forming a product group that consists of such substitutes and
the target product. Thereafter, examination shall be conducted on whether the
hypothetical monopolist would still make a profit after the price increase of the
product group. If the result is affirmative, then the new product group constitutes the
relevant product market; otherwise, the aforesaid analytical process shall continue.

B B AR SO, RS R SRS A i B B ARG, B
I — RS, BoE 2B W T DL kAN S A, b F 5 HAH 5K s il T
Yy

With the expansion of the product group, the products inside and outside the group
become increasingly less substitutable. Eventually, a particular product group
emerges, in which the hypothetical monopolist can attain profit through a price
increase. Hence, the relevant product market is defined.
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Methods for the definition of relevant geographic market and the definition of
relevant product market are identical. It starts from the geographic area concerned in
the anti-monopoly examination (target geographic area), within which business
operators carry out operational activities, and the issue that will be analysed is
whether it is profitable for the hypothetical monopolist to maintain the price of the
relevant product in the target geographic area to increase at a small scale (normally 5
t010 per cent) continuously (normally one year), provided that the sales conditions of
other geographic areas remain the same. If the result is affirmative, then the target
geographic area constitutes the relevant geographic market. If the massive substitution
in other geographic areas makes the price increase an unprofitable act, the geographic
area needs to be expanded until the price increase finally becomes profitable, which is
then defined as the relevant geographic market.
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Article 11 A Few Practical Questions regarding Hypothetical Monopolist Test
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In principle, the benchmark price selected to define the relevant market via the
hypothetical monopolist test shall be the current fully competitive market price.
However, in cases of concentration of business operators where there is abuse of
dominant market position, collusion and already existent collusion, if the current price
departs notably from the competitive price, the current price used as the benchmark
price may lead to an unreasonable definition of the relevant market. In such
circumstances, an adjustment to the current price is necessary for selecting a price that
IS more competitive.
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In addition, normally the price increase is at a scale between 5 per cent to 10 per cent.
However, in the practice of law enforcement, the scale of a small price increase may
be determined through analysis in light of the various different circumstances such as
industries involved in a case.
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When a business operator sets a small margin of price increase, not all consumers (or
geographic areas) have the same reaction to substitution. Where substitution reactions



are different, tests with different margins are given to different consumer groups (or
geographic areas). In this case, the relevant market definition shall take into account
the specific circumstances of consumer groups and geographic areas.



